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June 25th 2009

Dear Chairman Vaughn and Planning Commissioners,

I am writing this letter on behalf of The Fayette Alliance. The Fayette Alliance is Lexington’s only land-use advocacy organization dedicated solely to preserving our renowned rural landscape in Fayette County, and strengthening the city of Lexington through innovative infill redevelopment. 

If pursued, this growth approach will improve our city and promote our productive and beautiful farmland—creating a quality of life crucial to Lexington- Fayette County’s economic and environmental success today and in the future

Therefore, in furtherance of this mission and responsible growth, The Fayette Alliance strongly supports ZOTA 2009-5, to prohibit the issuance of permits prior to filing and/or completion of an appeal from the Courthouse Area Design Review Board to the Planning Commission.

The proposed changes are as follows:

Article 27: Courthouse Area Design Overlay Zone

27-6(d) Effect of Authorization Permit— Upon receipt of the Authorization Permit from the Design Review Officer, a seven (7) day waiting period shall begin in which no demolition activity may be undertaken by the applicant or its agents, and no demolition permits may be issued. Upon completion of the waiting period, the Division of Building Inspection shall issue a building or demolition or wrecking permit, as appropriate in accord with the Authorization Permit, provided the application meets all other requirements of law. In the instance an applicant is required to obtain a building permit, no mandatory waiting period shall apply, and the Division of Building Inspection shall issue a building permit upon receipt of the Authorization Permit from the Design Review Officer, provided the application meets all other requirements of law. 

27-2 Appeals— Any person or entity claiming to be injured or aggrieved by any decision of the Board to approve or deny any request for an Authorization Permit may appeal such decision to the Planning Commission within thirty (30) days for the Board’s action. Such appeal shall be in writing and shall fully state the grounds upon which the appeal is sought. Upon receipt of the appeal, the Secretary of the Planning Commission shall notify the Design Review Officer, who shall promptly transmit the entire record of the Board, including tapes and transcripts, if any. In addition, within five (5) days of the filing of the appeal, the Secretary of the Planning Commission shall notify in writing the Divisions of Building Inspection and Engineering, and by certified mail, notify the applicant of the appeal, if the applicant is not the appellant. No building or demolition activity may be undertaken by the applicant or its agents, and no building, demolition, or other permits may be issued by the divisions of Building Inspection and Engineering until after the Commission holds a public hearing and takes action on the appeal. The Commission shall then hold a de novo hearing on the appeal and render a decision within ninety (90) days of the date of filing the appeal. 

27-2(b) Appeal to the Fayette Circuit Court – Any person or entity claiming to be injured or aggrieved by any order of the Planning Commission to affirm, modify or set aside the Authorization Permit and/or final decision of the Board may appeal from the Planning Commission’s action to the Fayette Circuit Court within (30) days of that order in the manner as established in KRS 100.347.

All orders of the Planning Commission which have not been appealed within thirty (30) days shall become final; however, there shall be no stay of any action on the subject property until such time as an appeal has been filed with the Fayette Circuit Court. 

(Note: Text underlined indicates an addition; text deleted through indicates a deletion to the current Zoning Ordinance)

******

The intent of the Courthouse Area Design Overlay (CADO) zone is to:

[E]ncourage growth and redevelopment in the downtown area, while preserving and protecting the unique features and characteristics of the area in conformity with the Comprehensive Plan and the design guidelines for the Courthouse Area adopted by the LFUCG Council. Article 27-1.  

In essence, the CADO zone aims to encourage context-sensitive infill redevelopment in the courthouse area downtown. The Courthouse Overlay Board, and if necessary the Planning Commission, achieves this goal by using applicable design standards and “authorization permit” requirements to approve or disapprove development proposals in the CADO zone—an enterprise that involves balancing new, appropriate construction in the area’s established and unique urban landscape. Therefore, how projects interact with, use, or displace the area’s older buildings and/or landscape are often at the very heart of a CADO matter. 

Despite this intent, current CADO process allows applicants to demolish buildings and proceed with development activity BEFORE the Planning Commission hears, on appeal, a decision of the Courthouse Area Design Review Board. As such, the “meat” of an appeal can be torn-down, irreversibly altered, or displaced before a party to the action has his/her proverbial “second-bite at the apple”. 

This unfortunate circumstance occurred during the recent CentrePointe controversy, in which the developer destroyed buildings on the Woolworth Block while community interests appealed the Courthouse Area Design Review Board’s ruling—which granted a demolition permit—to the Planning Commission. The buildings came down, despite being the focus of an appeal to Planning Commission. This scenario not only frustrated the intent of the CADO zone, but deeply embittered citizens—who questioned the fairness of local zoning, and by extension, the integrity of LFUCG itself. 

In response to this wake-up call, the Planning Commission initiated a text amendment to the CADO zone, that if adopted, will prohibit the demolition, building, or issuance of other development permits prior to filing and/or completion of an appeal from the Courthouse Area Design Overlay Board to the Planning Commission. 

This text amendment furthers of the intent of the CADO zone, regulatory fairness and transparency, and appropriate infill-redevelopment in Lexington’s urban core—crucial principles that support the infill and farmland preservation land-use recommendations adopted in the 2007 Comprehensive Plan. 

Therefore, The Fayette Alliance joins Planning Staff in respectfully requesting that you approve ZOTA 2009-5. 

Thank you for your consideration and dedication to responsible land-use planning.

Respectfully,

Knox van Nagell
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